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SUMMARY OF OPINIONS

| closely monitored the development and implementation of North Carolina House Bill
589, the Voter Information Verification Act, which became Session Law (SL) 2013-381 in
August 2013. The law made multiple significant changes to state election law. Among other
changes, SL 2013-381 imposed a new requirement that residents show specific photo
identification (ID) to vote in person, reduced the early in-person voting period from 17 daysto at
most 10 days (including the elimination of the final Sunday before Election Day), eliminated
same day voter registration, ended pre-registration of 16 and 17-year olds, expanded the number
of people who can challenge ballots, and ended the practice of “out-of-precinct” voting, or the
counting of provisional ballots from individuals who appear to vote in the wrong precinct.

The federal Voting Rights Act (VRA) bears directly on SL 2013-381. Passed in 1965,
the VRA'’s Section 2 prohibits voting practices that discriminate on the basis of race, color, or
language group. Unlike some other portions of the VRA, Section 2 is permanent.

The VRA was modified in 1982 with overwhelming votes in both chambers of Congress
and was signed into law by President Ronald Reagan. The amendments made clear that
discriminatory intent was not necessary for the law to be violated; only discriminatory results are
necessary.

The U.S. Senate Committee on the Judiciary issued a report at the time, declaring that the
law would be violated if the “totality of the circumstances of the local electora process’ had the
effect of denying equal opportunities to participate in the political process. The committee report
identified an illustrative list of seven “Senate factors’ and two unenumerated factors for courts to
consider when evaluating the “totality of the circumstances.” | have spent considerable time
examining the Senate factors, drawing upon my expertise and training as a scholar of electoral
politics.

It is my considered opinion that elements of SL 2013-381 in North Carolina, both
individually and jointly, implicate the Senate Report factors in ways that demonstrate how the
state's black and Latino voters are more likely to be deterred or prevented from voting by the
new law. The dramatic disruption of voting practices induced by SL 2103-381 is likely to
negatively affect minority voters more than white voters.*

Thisis precisely what happened in Florida — another politically competitive battleground
state with a sizeable minority population — when early voting was restricted there? SL 2013-
381, which is far more sweeping than the changes in Florida, or any other state in recent
memory, will disproportionately harm black and Latino voters because, among other grounds, of
the concrete costs it imposes on them in terms of the aternative and additional measures they
will now need to undertake in order to attempt to vote and because of the chilling effect of the
message it sends to minority votersin North Carolina.

1| use the terms Hispanic and Latino interchangeably in this report. Wherever possible the terms white and black
refer to non-Hispanic whites and blacks.

2 Michael C. Herron and Daniel A. Smith. 2014.“ Race, Party, and the Consequences of Restricting Early Voting in
Floridain the 2012 General Election.” Political Research Quarterly 67:646-65.



The following sections outline how SL 2013-381 interacts with social and economic
conditions affecting racial minorities in North Carolinain away that disproportionately deprives
them of the ability to participate in the political process and to influence the outcome of
elections.

. BACKGROUND AND QUALIFICATIONS

| am a Professor of Political Science at the University of Wisconsin-Madison. | earned
my Ph.D. a The Ohio State University in 1998. From 1999 to 2006 | was a faculty member in
the Department of Government at Harvard University. | have been on the faculty as a full-time
professor at the University of Wisconsin-Madison since 2006. A copy of my curriculum vitae is
attached. |1 am being compensated $250 per hour for my effort.

My expertise lies generally in American politics with a focus on elections and voting,
public opinion, representation, partisanship, and research methodology. | teach courses on these
topics at both the undergraduate and graduate levels. | am author of the book Personal Roots of
Representation (2007 Princeton University Press), co-author of Why Americans Split Their
Tickets (2002 University of Michigan Press), and co-editor of The Measure of American
Elections (2014 Cambridge University Press). | have also published articles in respected
scholarly peer-reviewed journals such as the American Political Science Review, American
Journal of Political Science, Electoral Studies, Public Opinion Quarterly, Legidative Sudies
Quarterly, Public Administration Review, Election Law Journal, and Political Analysis. | serve
on the editoria boards of Electoral Studies and Election Law Journal, and have served as a
manuscript reviewer for many academic journals. | am a member of the American Political
Science Association and have been active in the profession, giving presentations at many
conferences and universities. My research has been supported by grants won from sources
including the Pew Charitable Trusts, National Science Foundation, and Dirksen Congressional
Center.

| have particular expertise in elections and election administration. | am the co-founder
of the Election Administration Project at the University of Wisconsin-Madison.  This
collaboration has produced research on election administration around the country. | have
testified before state officials and the bipartisan Presidential Commission on Election
Administration. | conducted the first independent evaluation of the Electronic Registration
Information Center (ERIC), an initiative launched by seven states to modernize voter registration
systems. | am frequently contacted by journalists and civic organizations to speak about election
administration. In recent years | have been quoted in several national media outlets such as USA
Today, The Wall Street Journal, and The New York Times.

1. MATERIALSREVIEWED

To establish an expert opinion in this case, | reviewed a variety of materials from
academic, governmental, legal, and media sources. Building on my existing knowledge,
expertise, and experience, | consulted scholarly research on the general causes and effects of
changesin state election laws. My review also included data sources and statutes made available
by agencies in the North Carolina government and the federal government. | aso reviewed news



coverage of HB 589 and SL 2013-381. The sources on which I relied are cited in footnotes and
listed together in the appendix to this document.

V. DISCUSSION
A. The Calculus of Voting

The likely effects of SL 2013-381 may be understood using the “calculus of voting.” The
“calculus of voting” is the dominant theoretical framework used by scholars to study voter
turnout. Dating back at least to Anthony Downs's seminal 1957 book, An Economic Theory of
Democracy, researchers typically view the likelihood of voting as a formula. A person votes if
the probability of one’s vote determining the outcome multiplied by the net psychological benefit
of seeing on€e’s preferred candidate win is greater than the “costs’ of voting. These costs include
the effort needed to become informed about the candidates and issues. But they also include the
time, resources, and activity needed to overcome the administrative requirements and other
barriers to registering to vote and successfully casting aballot.®> These are costs controlled by the
state administering the vote.

This “calculus of voting” framework suggests that for many individuals the decision to
vote is made “on the margins.” Small changes in benefits or costs may ater the likelihood of
voting dramatically. The decision to vote is sensitive enough to costs that even Election Day
weather has been shown to depress turnout.* Costs are especially consequential for individuals
with less education and non-habitual voters for whom the complications of registering, finding
the correct polling place, and making the time to vote are frequently quite costly. In general,
disruptions to voting habits raise costs and deter participation. It is little surprise, then, that a
modest change to election procedures is enough to deter voting.”> A more significant change or a
series of changes would have even greater potential to raise the costs for voting.

SL 2013-381 increases an array of voting costs. The changes | consider in this report
include:
e requiring approved government identification to vote for those voting in person
who are no older than 70,
e shortening of the early voting period by seven days,
eliminating pre-registration of 16 and 17 year olds,
e preventing counting of ballots cast out of precinct, and

% Some formulations add a “duty” term to indicate the positive effect of norms supporting the democratic system.
Aldrich shows that this is not necessary because the cost term can be viewed as the net costs that encompass one's
sense of duty. See John H. Aldrich (1993), “Rational Choice and Turnout,” American Journal of Political Science
37:246-78.

* Thomas G. Hansford and Brad T. Gomez (2010), “Estimating the Electoral Effects of Voter Turnout,” American
Political Science Review 104:268-88.

® Henry E. Brady and John E. McNulty (2011), “Turnout Out to Vote: The Costs of Finding and Getting to the
Polling Place,” American Political Science Review 105:1-20. John E. McNulty, Conor M. Dowling, and Margaret
H. Ariotti (2009), “Driving Saints to Sin: How Increasing the Difficulty of Voting Dissuades Even the Most
Motivated Voters,” Palitical Analysis 17:435-55. Moshe Haspel and H. Gibbs Knotts (2005), “Location, Location,
L ocation: Precinct Placement and the Costs of Voting,” Journal of Politics 67:560-73.



e eiminating same day registration,

each of which imposes disproportionate costs on racial and ethnic minorities. The law is likely
to exacerbate differences in political participation of whites on the one hand and, black and
Latino residents on the other because blacks and Latinos have fewer of the socioeconomic
resources necessary to navigate restrictions imposed on the voting process.

Scholarly research has demonstrated how increasing the costs of voting depresses voter
turnout. These negative effects are usually greater for racia and ethnic minorities who
frequently benefit from fewer socioeconomic resources and have shorter histories of electoral
participation upon which to support their continued voting habit. For example, a study of the
2000 election showed that increasing the costs of voting by shortening polling hours and not
mailing sample ballots decreased turnout by 4 percentage points among whites, 4.8 points among
blacks, and 6.8 points among Latinos.® This is an example of how SL 2013-381 can be
understood using the “calculus of voting” and how underlying differences across racial and
ethnic groups create a disparate effect on minority residents in North Carolina. What may appear
to be “equal” costs imposed by a restriction on voting practices are in fact more acute for black
and Latino voters. These minority groups are doubly burdened because they possess fewer of the
resources needed to overcome those costs as a result of ongoing effects of historical
discrimination in the state.

B. The Effect of Habit

Political science research demonstrates that voting participation is largely a product of
habit. As long as the habit is not disrupted, voting in an election makes voting in the next
election more likely. Once a person becomes a voter, he or she tends to remain a regular voter,
at least in major federal elections.” The power of habit comes in part from the fact that once
having voted, the costs of participating again are much lower. A successful voter has already
figured out where, how, and when to register and where, how, and when to cast a ballot. If one
of these parametersis altered, it is a disruption that adds new and unexpected costs to the voting
calculus. Following this logic, it is unsurprising that people who relocated recently are
significantly less likely to vote, in part because it entaills updating or initiating a new
registration.? Changing polling places has been shown to decrease turnout by several percentage
points.® Mandating (rather than simply offering) vote-by-mail has been shown to reduce

® Raymond E. Wolfinger, Benjamin Highton, and Megan Mullin (2005), “How Postregistration Laws Affect the
Turnout of Citizens Registered to Vote,” Sate Politics & Policy Quarterly 5:1-23.

" Alan S. Gerber, Donald P. Green, and Ron Shachar (2003), “Voting May Be Habit-Forming: Evidence from a
Randomized Field Experiment,” American Journal of Political Science 47:540-50. Eric Plutzer (2002), “Becoming
a Habitual Voter: Inertia, Resources, and Growth in Y oung Adulthood,” American Palitical Science Review 96:41-
56.

8 Peverill Squire, Raymond E. Wolfinger, and David P. Glass (1987), “Residential Mobility and Voter Turnout,”
American Political Science Review 81:45-65. Richard J. Timpone (1998), “ Structure, Behavior, and Voter Turnout
in the United States,” American Political Science Review 92:145-58.

® Brady and McNulty (2011). McNulty, Dowling, and Ariotti (2009). Hapsel and Knott (2005).



turnout. *°  Implementing new registration requirements deters turnout. ' Drawing new
legislative district lines also depresses voter participation.’

This pattern highlights an asymmetry in the effects of election laws. Research by myself
and others has shown that introducing additional convenience for registering or voting has mixed
effects on turnout.® This is largely because voting behavior is habitual and slow to respond to
new opportunities. In contrast, the studies cited in the previous paragraph demonstrate that
removing options consistently reduces participation, especially among those with fewer
resources to navigate the disruption.

As Green and Shachar’s study of the voting habit explains, the foreignness of the voting
experience can itself deter participation. They explain that, “[t]he registered non-voter may
regard going to the polls with a certain amount of apprehension. Will | know how to work the
voting machine? Will the poll workers treat me respectfully? Will | know where to go and which
line to stand in?'** There would be a similar set of concerns for a potential voter interested in
registering to vote. Apprehension is lowered if the voting process is predictable, allowing the
“costs’ paid in the past to facilitate participation in the future. Changes in voting processes
naturally inhibit the reliance on habit and sunk costs.

The wide range of election law changes in SL 2013-381 is targeted at practices that are
used more by blacks and Latinos than by whites. A recent statistical analysis by political
scientists Michael Herron and Daniel Smith provides a careful and comprehensive understanding
of how the law will affect black and white political participation in North Carolina. Their report
concludes the following:

Our study indicates that [SL 2013-381] will have disparate effects
on black voters in North Carolina.  Specificaly, we find that in
presidential elections the state’'s black early voters have
traditionally cast their ballots disproportionately often in the first
week of early voting, a week eliminated by [SL 2013-381]; that
blacks disproportionately have registered to vote during North

10 Elizabeth Bergman and Philip A. Yates (2011), “Changing Election Methods: How Does Mandated Vote-By-
Mail Affect Individual Registrants?,” Election Law Journal 10:115-27.

' Barry C. Burden and Jacob R. Neiheisel (2013), “Election Administration and the Pure Effect of Voter
Registration on Turnout,” Political Research Quarterly 66:77-90.

2 Danny Hayes and Seth C. McKee (2009), “The Participatory Effects of Redistricting,” American Journal of
Political Science 53:1006-23.

13 Adam J. Berinsky (2005), “The Perverse Consequences of Electoral Reform in the United States,” American
Politics Research 33:471-91. Barry C. Burden, David T. Canon, Kenneth R. Mayer, and Donald P. Moynihan
(2014), “Election Laws, Mobilization, and Turnout; The Unanticipated Consequences of Election Reform,”
American Journal of Palitical Science 58:95-109. Melanie J. Springer (2012), “State Electoral Institutions and
Voter Turnout in Presidential Elections, 1920-2000,” Sate Politics & Policy Quarterly 12:252-83. | note that the
Burden et al. (2014) study does not focus on North Carolina specifically or analyze differences across racial and
ethnic groups.

4 Donald P. Green and Ron Shachar (2000), “Habit Formation and Political Behaviour: Evidence of Consuetude in
Voter Turnout,” British Journal of Political Science 30:561-73, p. 570.



Carolina's early voting period and in the run-up to Election Day,
something now prohibited by [SL 2013-381]; that VIVA’s photo
identification provision falls disproportionately on registered
blacks in North Carolina; that the special identification
dispensation for North Carolina voters who are at least 70 years
old disproportionately benefits white voters; and, that prior to the
implementation of [SL 2013-381] young blacks were
disproportionately more likely than whites to avail themselves of
the opportunity to preregister to vote.®

A new set of more restrictive election rules would not necessarily implicate the Senate
factors. For example, new election laws could impose additional costs of voting in a way that
meets state interests and that also fall somewhat equally across racial and ethnic groups. A
package of reforms might have been enacted in North Carolina that created additional burdens
for white voters in one aspect but for minority voters in some other aspect. As| elaborate below,
SL 2013-381 is not of this sort. Herron and Smith’s summary of their analysis makes clear that
al or nearly all of the changes in eection law instigated by SL 2013-381 generated more
significant costs for blacks and Latinos than for whites. These lopsided costs cumulate across
the various provisions to create hurdles that are more significant for blacks and Latinos.*®

C. The Senate Factors

Considering the “calculus of voting” and related research on how election practices affect
turnout among blacks and Latinos in particular, several of the “ Senate factors’ indicate how SL
2013-381 will predictably and disproportionately depress black and Latino voting. What follows
isadiscussion of several Senate factors and the two additional, unenumerated factors that inform
my analysis of the effect of SL 2013-381 on black and Latino voters.

As background, it is important to understand that black and Latino voter turnout in North
Carolina has long lagged behind that of whites. While Latino registration and turnout rates
continue to be far below that of other groups, black turnout has only recently approached parity
with whites as black voters have made use of same day registration and early voting
opportunities in North Carolina. SL 2013-381 puts new restrictions on these practices that have
over time facilitated greater minority participation.

Turnout rates for each racial and ethnic group can be computed by dividing the number
of votes cast by size of the population eligible to vote. For the eligible population, | use the
Citizen Voting Age Population (CVAP) as estimated by data from the U.S. Census Bureau.*’
Other reliable measures show similar patterns. The data are reported in Table 1.

> Michael C. Herron and Daniel A. Smith (2014), “Race, Shelby County, and the Voter Information Verification
Act in North Carolina,” manuscript, version 2 dated February 12, 2014, p. 44.

16 See also Expert Report of Allan Lichtman, North Carolina State Conference of the NAACP, et al. v. Patrick
McCrory, et al., Civ. No. 1:13-cv-658. 12 February 2015.

¥ For the 2000, 2002, and 2004 elections, CVAP is drawn from the 2000 Census Special Tabulation STP-76. For
the 2006, 2008, 2010, and 2012 elections, CVAP is drawn from the American Community Survey 1 Year table
B050003. Because 2014 CVAP is not yet available, turnout in the 2014 election is based on the 2013 ACS. For



Table 1. Voter Turnout by Racial and Ethnic Groupsin
Recent Federal Electionsin North Carolina
Presidential Elections

2000 2004 2008 2012 Average
White 54.9% 63.5% 65.6% 64.4% 62.1%
Black 43.1% 55.0% 69.3% 67.8% 58.8%
Latino 3.3% 15.0% 31.2% 28.8% 19.6%

Midterm Elections

2002 2006 2010 2014 Average
White 43.9% 35.6% 42.0% 43.1% 41.2%
Black 33.7% 23.8% 36.8% 40.0% 33.6%
Latino 3.3% 5.8% 8.3% 11.3% 5.1%

The table indicates that white turnout exceeds black turnout in every election but the last
two presidential elections. White turnout surpasses black turnout by an average of 3.3
percentage points in presidential elections and 7.6% in midterm elections. White turnout far
exceeds Latino turnout in every federal election, with an average disparities of 42 percentage
points in presidentia elections and 35 points in midterm elections. Blacks and especialy Latinos
have yet to establish voting habits that are as robust as those of whites.

Of the eight elections examined in the table, black turnout surpassed white turnout only
in 2008 and 2012. Thisisacombination of two factors. One is surely the candidacy of Barack
Obama, the first black candidate to be nominated for President by a major political party. The
other factor is that black turnout has been steadily approaching levels of white turnout in North
Carolina. This has been possible in part because black residents have made increasing and
disproportionate use of early voting and same day registration. | characterize the recent parity in
black and white turnout in presidential elections as fragile, dependent on the particular
candidates and issues as well as increasing adoption of voting practices offered by the state that
are under threat of disruption under SL 2013-381.

1. History of Officia Voting-Related Discrimination
Senate Factor One considers whether there is history in the jurisdiction of “official
voting-related discrimination.”*® Because this issue overlaps considerably with the criteria in
Factor Three, it will be discussed there.
2. Racial Polarization

Senate Factor Two addresses whether voting is “racially polarized.”'® Following the
standard established by the U.S. Supreme Court in Thornburg v. Gingles (1986), racia

years in which turnout is reported by race, the North Carolina State Board of Elections reports somewhat higher
turnout rates, but gaps between blacks and whites are similar to those apparent in my calculations.

18 Senate Committee on the Judiciary, S. Rep. 417, 97th Cong., 2nd Sess. (1982).
19" Senate Committee on the Judiciary, S. Rep. 417, 97th Cong., 2nd Sess. (1982).



polarization may be defined as a “consistent relationship between [the] race of the voter and the
way in which the voter votes.”

Racial polarization in voting patterns is easily observed in North Carolina. Media exit
polls from the 2012 presidential election indicated that 96% of black voters in North Carolina
voted for the Democratic presidential ticket while only 31% of whites did so, a gap of 65
percentage points.?® Similar patterns exist in other recent presidential electionsin North Carolina
The gap between blacks and whites was 60 points in 2008, 58 points in 2004, and 59 points in
2000. It is also apparent in midterm federal elections: the racial gap was 63 points in 2014.%*
These large disparities far exceed other demographic comparisons including income, education,
and sex. Moreover, because the voting patterns were apparent back in 2000 and 2004,
polarization is not simply an artifact of the 2008 and 2012 elections in which one of the major
party candidates was black.

It is important to note that racially polarized voting is more than a simple reflection of
partisanship. Evidence from Democratic primary elections demonstrates this. In the 2008
Democratic presidential primary in North Carolina, exit polls showed that 91% of blacks voted
for Barack Obama while 37% of whites did s0.?? This 54-point gap between blacks and whites
dwarfs other demographic differences and mimics the polarization observed in genera elections
where partisanship is amajor factor.”®

3. Enhanced Opportunity for Discrimination

Senate Factor Three concerns whether voting practices have “enhanced the opportunity
for discrimination” against minority groups. As more fully discussed in the expert report of
James Leloudis, North Carolina has a long and pronounced history of election practices that
facilitate discrimination.?* These patterns of discrimination are addressed in detail in the reports
of other experts, and are so widely known and documented that they require only brief reference
here as reminder of their widespread use.

Following the Civil War and emancipation of most black slaves, passage of the 15th
Amendment to the U.S. Constitution in 1870 promised voting rights regardless of race. During
the Reconstruction period that ensued, the federal government installed officials in North
Carolina and other former Confederacy states in part to facilitate electoral participation of black
men. Like other southern states, North Carolina was required to give blacks the right to vote as
one of the terms for readmission to the Union. As aresult, under Republican control by the late

% Exit polls are conducted by the National Election Poll (NEP), a consortium of major television networks and the
Associated Press. Latinos were judged to be too small of a group for exit pollsters to produce reliable estimates of
voting patterns.

2L Exit polls were not conducted in North Carolinain 2010.
2 The survey contained too few Latinos to provide reliable statistics for that group.

% See Expert Report of Allan Lichtman, North Carolina State Conference of the NAACP, et al. v. Patrick McCrory,
et al., Civ. No. 1:13-cv-658. 12 February 2015, at Section VI, for adiscussion of polarized voting in North Carolina.

2 See Expert Report of James Leloudis, North Carolina State Conference of the NAACP, et al. v. Patrick McCrory,
et al., Civ. No. 1:13-cv-658. 12 February 2015.



1800s, North Carolina saw ample voting by black men and had “probably the fairest and most
democratic election law in the post-Reconstruction South.”

Around the turn of the century, backlash to this success led white Democrats to impose
new restrictions to deter black voters. These included changing the date of Election Day to
August, allowing registrars to exclude voters, and introducing other complications such as
multiple ballot boxes to confuse black voters.®® These restrictions were part of a larger, explicit
“white supremacy” campaign by the party as it settled in to long-term control of state
government.”’ The Raleigh News and Observer argued at the time that the state legislature
should “make it impossible for any element of white voters to appeal to the Negro voters upon
any question.””® Indeed, in 1899 the state’s voters approved a “suffrage amendment” to the
Congtitution that added a literacy test for registration and poll tax for voting. The literacy test,
which required that “[e€]ach person presenting himself for registration shall be able to read and
write any section of the Constitution in the English language,” was ratified by the state
legislature the following year.*® The provision was used selectively by vote registrars to
discriminate against blacks.®*® In response to these changes and the violence used to enforce
them, black turnout fell from 87% in 1896 to “the complete elimination of black turnout over
an eight-year period, between the Presidential elections of 1900 and 1904.”* It would take
decades to recover. Governor Charles Aycock bragged in a 1903 speech that, “I am proud of my
State. .. because there we have solved the negro problem...We have taken him out of politics and
have thereby secured good government under any party.”>

The poll tax lasted until 1920 but the literacy test remains on the books to this day. The
literacy test persisted even after the VRA was passed in 1965 and literacy tests were explicitly
banned nationwide by congressional amendment five years later. To implement the amended
VRA in 1970, a statewide referendum was put on the ballot asking voters to remove the literacy
test from the state constitution. That referendum failed, and the provision remains in the North

% J. Morgan Kousser (1974), The Shaping of Southern Politics: Suffrage Restriction and the Establishment of the
One-Party South, 1880-1910. New Haven, CT: Yae University Press, p. 187.

% Kousser (1974).

%" The white supremacy movement in late 19th Century North Carolina has been widely documented. For a
representative portrayal, see Eric Anderson (1981), Race and Politics in North Carolina, 1872-1901, Baton Rouge,
LA: Louisiana State University Press or James Beeby (2008), Revolt of the Tar Heels: The North Carolina Populist
Movement, Jackson, MS: University Press of Mississippi.

% Kousser (1974), p. 190.
2 N.C. Congt. art VI, § 2.

% william R. Keech and Michael P. Sistrom (1994), “North Carolina,” in Quiet Revolution in the South: The
Impact of the Voting Rights Act 1965-1990, ed. Chandler Davidson and Bernard Grofman, Princeton, NJ: Princeton
University Press.

31 Jeffrey J. Crow and Robert Franklin Durden (1977), Maverick Republican in the Old North State, Baton Rouge,
LA: Louisiana State University.

¥ Richard H. Pildes (2000), “Democracy, Anti-Democracy, and the Canon,” Constitutional Commentary 17:295-
319, 302.

% Learn NC, Governor Aycock on “the Negro Problem,” available at http://www.learnnc.org/lp/editions/nchist-
newsouth/4408 (last visited March 24, 2014).



Carolina Constitution. A bill (HB 311) to repea the provision was introduced in the state
legidlature in 2013. Despite incorporating a long list of other election-related changes in HB
589, the State Senate did not even bring this measure up for avote.

Since the passage of the VRA in 1965, there continue to be incidents in which black and
Latino residents are intimidated or potentially deterred from voting by administrative actions.®*
Between 1971 and 2012, the U.S. Department of Justice (DOJ) issued 64 “objection letters’ to
officials in the 40 North Carolina counties that had been required to get preclearance under
Section 5 of the VRA.* Because of the U.S. Supreme Court ruling in Shelby County v. Holder,*
actions that would have been stopped in advance by the DOJ because of their discriminatory
effect may now proceed.

The North Carolina legislature moved hastily to pass new voting restrictions after the
Shelby County decision. The decision was issued on June 25, 2013; less than a month later, the
legislature quickly moved a radically different form of HB 589. As a local television station
reported, “House Bill 589 sat idle for three months since the House approved it before
undergoing an extreme makeover in recent days’ after which “[tlhe Senate Rules Committee
passed the bill on a hasty voice vote before members rushed off to a floor session.”*” HB 589
was ratified by the state legislature on July 26, 2013 and signed into law on August 12, 2013.
The resulting law may be the most dramatic example of a state rushing to implement new
policies once inhibited by the preclearance requirement. In a review of recent election laws
adopted across the country, the Washington Post editorial board described SL 2013-381 as an
“especially draconian bill” that differs from restrictions in other states because of “how much
further it goes.”

4, Effects of Discrimination on Minority Group Members and Participation
in Electoral Process™

Senate Factor Five assesses the extent to which “minority group members bear effects of
discrimination in areas such as education, employment, and health, which hinder their ability to
participate effectively in the political process.”* Stemming in large part from historic legacies
of unequal treatment, segregation, and discrimination, blacks, Latinos, and whites experience
markedly different outcomes in these areas. The state’s history of racia discrimination and

¥ See “Voting Rights in North Carolina 1982-2006,” a report of RenewtheVRA.org prepared by staff at the
University of North Carolina Center for Civil Rights, available at
http://www.protectcivilrights.org/pdf/voting/NorthCarolinaV RA..pdf (last visited March 24, 2014).

% Lawyers Committee for Civil Rights under Laws, “Voting Rights Act: Objections and Observers,” available at
http://ww.lawyerscommittee.org/projects/section 5/ (last visited March 25, 2014).

% Shelby County v. Holder, 570 U.S. ___ (2013).

3" WRAL, “Elections Changes Advance in Senate,” available at http://www.wral .com/el ections-changes-advance-
in-senate/12693772/.

% «A Tar Heal Travesty,” Washington Post, August 16, 2013, p. A16.

% Analysis regarding Senate Factor 4 (the exclusion of minority groups from the candidate slating process) is not
included in this Report, as this strategy is no longer used in North Carolina.

0" Senate Committee on the Judiciary, S. Rep. 417, 97th Cong., 2nd Sess. (1982).
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disparities bears directly on the impact that voting practices have on the ability of minority voters
to participate in the political process and influence the outcomes of elections. As the U.S.
Supreme Court explained in Thornburg, Section 2 of the VRA is violated when a voting practice
“interacts with social and historical conditions to cause an inequality in the opportunities enjoyed
by black and white voters to elect their preferred representatives.”*" That is exactly how SL
2013-381 affects minority voting in North Carolina. Following the logic of the “calculus of
voting,” the greater voting costs imposed on blacks and Latinos by their socioeconomic
disadvantages continue to inhibit their political participation. These disadvantages are pervasive
and enduring. Only asampling is offered here to indicate their prevalence.

Employment data from the U.S. Census Bureau indicates that racial and ethnic disparities
in unemployment are sizable in North Carolina. Estimated unemployment rates for the third
quarter of 2014 were 5.3% for whites, 10.3% for blacks, and 8.1% for Latinos.*

Experiences with poverty are sharply differentiated between whites and minorities in
North Carolina. A report based on U.S. Census Bureau data shows that poverty rates, defined as
those living below the federal poverty level in 2013, were 12% for whites, 27% for blacks, and
43% for Latinos.®

Educational attainment varies significantly by race and ethnicity in North Carolina.
Standardized test scores compiled for fourth and eighth graders shows that blacks and Latinosin
North Carolina have lower scores in both reading and mathematics.** These tests show, for
example, that for fourth grade reading scores, 81% of white students were deemed to meet
“basic” standards in 2013 while only 55% of blacks and 56% of Latinos met those standards.*
Compared to whites, high school dropout rates during the 2012 to 2013 academic year were 41%
higher for blacks and 65% higher for Latinos.”® Data reported by the state’s Department of
Public Instruction show that long-term suspensions for Latino students were 1.9 times those of
whites and the rate of long-term suspensions for black students was 4.2 times that of whites.*’

“I Thornburg v. Gingles, 478 U.S. 30, 47 (1986).

2 Valerie Wilson, Economic Policy Institute, “Virginia Boasts Smallest Gaps in Unemployment Rates by Race in
Third Quarter, but No State Leads in Race to Recovery for All Groups,” October 27, 2014.

“  The Henry J. Kaiser Family Foundation, “State Health Facts” available at http://kff.org/other/state-
indicator/poverty-rate-by-raceethnicity/ (last visited December 31, 2014).

“ Achievement Gaps: How Black and White Students in Public Schools Perform in Mathematics and Reading on
the National Assessment of Educational Progress, 2014, U.S. Department of Education. Achievement Gaps. How
Hispanic and White Sudents in Public Schools Perform in Mathematics and Reading on t he National Assessment of
Educational Progress, 2014, U.S. Department of Education.

> Achievement Gaps reports, cited in previous footnote.

% State Board of Education, Department of Public Instruction, Consolidated Data Report, 2012-2013, April 15,
2014. Figure D6. The dropout rates were 2.07 for whites, 2.92 for blacks, and 3.42 for Latinos.

4" State Board of Education, Department of Public Instruction, Consolidated Data Report, 2012-2013, April 15,
2014. Figure S11. The long-term suspension rates per 100,000 pupils were 47 for whites, 199 for blacks, and 89 for
Latinos.
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The National Center for Education Statistics reports that for the 2011-2012 cohort high
school graduation rates in North Carolina were 85% for whites, 75% for blacks, and 73% for
Latinos.® Another report shows that although 71% of white male students graduated from high
school in North Carolina in 2009-2010, the rates were 58% for black males and 50% for Latino
males.*® Unsurprisingly, an analysis of Census Bureau’s 2009-2011 American Community
Survey reports that 43% of whites held two- or four-year college degrees, while only 27% of
blacks and 16% of Latinos held such degrees.®® The November 2012 Current Population Survey
indicates that bachelor’s degrees (or their equivalent) were attained by 28% of North Carolina
whites but only 17% by blacks and 10% by L atinos.

Numerous studies have shown that educational attainment is often the single best
predictor of whether an individual votes.® Thisis largely because education lowers the “costs’
of voting by providing language skills, direct information about the electoral process, and a sense
of confidence of efficacy that facilitate participation even when the rules are changed.*® Income
also affects voter participation. Individuals with lower household incomes are significantly less
likely to vote because it is comparably more burdensome for them to make time to do s0.>® A
majority of states, for instance, require employers to give employees time off from work to vote.
Most of those states also mandate that the employee must be paid for time taken to vote.* North
Carolinadoes neither. Education and income are, therefore, predictive in large part because they
lower the “costs” of voting when the voting habit is interrupted.

There are a'so widespread disparities between whites and blacks and Latinos in terms of
health outcomes. On an array of officia state health indicators that include such diverse
measures as infant deaths, heart disease, and homicides, blacks and Latinos routinely fare worse
than whites. More general measures such as the rate at which groups are rated as having “fair”
or “poor” overal health show the same patterns. The “fair” and “poor” categories apply to only
16% of whites in North Carolina, as compared to 24% of blacks and 29% of Latinos.® Finally,

“8 http://www.governing.com/gov-dataleducation-datalstate-hi gh-school -graduati on-rates-by-race-ethnicity.html,
(last visited December 31, 2014).

" Schott Foundation for Public Education, The Urgency of Now, Cambridge, MA, 2012 report using data from the
U.S. Department of Education’s National Center for Education Statistics.

" |_umina Foundation, “A Stronger North Carolina through Higher Education,” June 2013.

*1 Steven J. Rosenstone and John Mark Hansen (1993), Mobilization, Participation and Democracy in America,
Macmillan. Sidney Verba, Kay Lehman Schlozman, and Henry E. Brady (1995), Voice and Equality: Civic
Volunteerism in American Politics, Harvard University Press. Rachel Milstein Sondheimer and Donald P. Green
(2010), “Using Experiments to Estimate the Effects of Education on Voter Turnout,” American Journal of Political
Science 54:174-89.

*2 For example, see Sidney Verba, Kay Lehman Schiozman, and Henry E. Brady (1995), Voice and Equality: Civic
Volunteerismin American Palitics, Cambridge, MA: Harvard University Press.

%% Seereferencesin previous footnotes.

> See the League of Women Voters Education Fund web site, vote411.org, available at
http://www.voted11.org/search-by-topic?topics _tid%5B%5D=60#.U0QV PgldVhl (last visited April 9, 2014).

* For example, see North Carolina Department of Health and Human Services, “Racia and Ethnic Health
Disparities in North Carolina: 2010 Report Card,” June 2010; “North Carolina Vital Health Facts. Population and
Health Data by Race and Ethnicity,” available at
http://www.schs.state.nc.us/schs/pdf/NCPopHealthDataby RaceEthDec2012.pdf (last visited March 28, 2014).
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recent research shows that health influences voter participation. For example, a disability makes
the average person approximately 20 points less likely to vote, mostly because it increases the
burdens and costs associated with voting.>®

Blacks and Latinos also suffer from unequal treatment by the criminal justice system. An
analysis by Brennan and Spohn finds that of those convicted for drug offensesin North Carolina
in 2000, white offenders received less severe punishments than blacks and especially
Hispanics.>’ Similarly, analysis of data on all traffic stops in the state between 2000 and 2011
also shows substantial racial disparities. Blacks and Latinos were far more likely to be searched
and arrested.®® Compared to white motorists who were stopped, blacks were 77% more likely to
be searched and L atinos were 96% more likely to be searched.

Data from the National Prison Statistics, collected under the auspices of the U.S.
Department of Justice, show glaring disparities in incarceration among these same racial and
ethnic groups. In 2011, the last year for which annual data are publicly available, whites
accounted for only 35% of those under custody in North Carolina while blacks were 56% and
Latinos were 6%. U.S. Census Bureau data show that blacks and Latinos make up 22% and 9%
of the North Carolina population in 2012. A Prison Policy Institute analysis shows that North
Carolina Latinos are incarcerated at arate of 1.4 times that of whites; blacks are incarcerated at a
rate of 4.7 times that of whites.>

Crimina justice is an area where discrimination has the most immediate effects on
political participation. Felon disenfranchisement laws in North Carolina, which prohibit voting
by inmates, parolees, and probationers, disproportionately remove voting rights for blacks
relative to whites. One recent report indicates that such laws disenfranchise over 46,000 black
residents, or 2.84% of the black voting age population. The disenfranchisement rate was only
.68% for the rest of the population of the state (i.e., al non-blacks).*® Research shows that ex-
felons are further discouraged from voting even after they are “off paper” due to the socia
stigma of acriminal record, financial consequences of incarceration, and lack of support from the
state in reactivating their voting rights.®*

6 Lisa Schur, Todd Shields, Douglas Kruse, and Kay Schriner (2002), “Enabling Democracy: Disability and Voter
Turnout,” Palitical Research Quarterly 55:167-90.

" Pauline K. Brennan and Cassia Spohn (2008), “ Race/Ethnicity and Sentencing Outcomes among Drug Offenders
in North Carolina,” Journal of Contemporary Criminal Justice 24:371-98.

*® Frank R. Baumgartner and Derek Epp, “North Carolina Traffic Stop Statistics Analysis,” Final Report to the
North Carolina Advocates for Justice Task Force on Racia and Ethnic Bias, February 1, 2012.

% Prison Policy Initiative, “North Carolina,” available at http://www.prisonpolicy.org/profiles/NC.html (last visited
December 31, 2014).

€ Christopher Uggen, Sarah Shannon, and Jeff Manza, (2012), “State-Level Estimates of Felon Disenfranchisement
in the United States, 2010,” report for The Sentencing Project, Washington, DC. The non-black disenfranchisement
rate was computed by taking the differences between Table 3 and Table 4. Data on Latinos were not provided in the
report.

6. Jeff Manza and Christopher Uggen (2006), Locked Out: Felon Disenfranchisement and American Democracy,
New York, NY: Oxford University Press. Erika Wood and Rachel Bloom (2008), De Facto Disenfranchisement,
American Civil Liberties Union and Brennan Center for Justice.
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These glaring disparities in outcomes have a direct bearing on the impact of state election
laws on minority voting rates. Decades of political science research show that voter participation
is significantly affected by the very demographic characteristics that so strongly separate whites
from minorities in North Carolina. As a result, although the limits on voting practices imposed
by SL 2013-381 appear to be uniform, they are in fact more consequential for black and Latino
residents because the restrictions interact with disparities in education, employment, and health.

In summary with regard to Senate Factor Five, North Carolina displays substantial and
enduring racial disparities in areas such as education, income, employment, criminal justice, and
health. These are highly relevant to Section 2 of the VRA. Demographic markers such as these
are strongly associated with the likelihood of an individual being deterred from voting by a
burdensome voting practice, much less multiple new practices that all fall more heavily on those
same groups. Because they bear the effects of discrimination in the very domains that contribute
to voting participation, blacks and Latinos in North Carolina are more likely than whites to be
deterred from voting by the restrictions imposed by SL 2013-381.

5. Extent of Minority Election to Public Office in Jurisdiction®

Senate Factor Seven evaluates the extent to which members of the minority group have
been elected to public office in the jurisdiction.” ® Blacks and Latinos have long been
underrepresented in North Carolina. Blacks have only recently approached parity with their
prevalence in the electorate. Latinos continued to be significantly underrepresented.

Blacks have not been well represented in North Carolina public life. As of late 2014, the
North Carolina Legidative Black Caucus had 10 members in the State Senate and 23 in the
House of Representatives.®* This corresponds to 20% of the Senate and 19% of the House.
Between 1900 and 1968, there were no black members of the General Assembly. Asrecently as
1989, blacks comprised only 8% of the Senate and 11% of the House.® The state’s
congressional delegation has two black members out of 13 (15%). During the twentieth century,
no blacks had been elected to Congress or statewide office until 1992. Election of black
representatives that year was a direct consequence of the VRA.® Among its nine statewide
congtitutional officers and two U.S. senators, only one has been black in the 225-year history of
the state (State Auditor Ralph Campbell, 1993-2005). Thislevel of representation is particularly

62 Senate Factor 6 (the use of overt or subtle racial appealsin political campaigns) is not analyzed in this Report, but
continues today. See Expert Report of James Leloudis, North Carolina State Conference of the NAACP, et al. v.
Patrick McCrory, et al., Civ. No. 1:13-cv-658. 12 February 2015.

8 Senate Committee on the Judiciary, S. Rep. 417, 97th Cong., 2nd Sess. (1982).
% North Carolina Legislative Black Caucus, http://nclbc.com/about-us/members/ (last visited December 31, 2014).

% Milton C. Jordan (1989), “Black Legislators: From Political Novelty to Political Force,” North Carolina Insight
December: 40-58.

 Daniel P. Tokaji (2008), “Representation and Raceblindness: The Story of Shaw v. Reno,” in Race Law Stories,
ed. Rachel F. Moran and Devon W. Carbado. New Y ork, NY: Foundation Press.
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notable considering North Carolina s status as one of the states with the largest share of black
residents.®’

Latinos have aso been unrepresented. The National Hispanic Caucus of State
Legislators reports just one member in the General Assembly.®® Latinos thus make up just 2% of
the state Senate and 0% in the House. No Latinos have been elected to statewide office in North
Carolina. No Latinos have been elected to Congress from North Carolina.

It is not surprising that in recent years black voter turnout and black representation in the
state legislature have risen in tandem. Academic research has shown that blacks are more likely
to vote when their state legislatures have larger percentages of black representatives, and that
Latinos are more likely to vote when their state legislatures have more Latino representatives.
The two trends (increased voter turnout and increased representation in the legislature) reinforce
each other.® To the degree that SL 2013-381 deters minority voter participation, black and
Latino representation among elected officials will be inhibited as well. The state’s history of
underrepresentation of these groups has contributed to their lower levels of electoral participation
and contributes to the likelihood that adding burdens to the voting process will more likely deter
blacks and Latinos from voting because the perceived benefits of voting are not as high as they
would be if minority-preferred candidates enjoyed greater electoral success.

D. Lack of Responsiveness on the Part of Elected Officials

The first additional, unenumerated factor the Senate report is whether “there is a lack of
responsiveness on the part of elected officias to the particularized needs of minority group
members.” ° Evidence for a lack of responsiveness is provided in the discussion of Senate
Factor Five and elsewhere in this document. Blacks and Latinos suffer severe and enduring
disparities in education, heath, employment, income, and criminal justice in part due to state
policies. The legidative debate over HB 589 made clear that blacks and Latinos would be
disproportionately affected and that the legislation could have been altered to respond to their
particularized use of existing election practices.

There is also socia science evidence that local election officials in North Carolina are
less responsive to minority constituents seeking information about how to participate in state
elections. A study by Ariel White, Noah Nathan, and Julie Faller of Harvard University provides

" Historic data from the U.S. Census Bureau indicate that over the past century the black share of the population
has ranged between about 22% and 30%.

% The member listed as Hispanic is State Senator Tom Apodaca, but his status as a Latino is ambiguous. After
winning election to the State Senate in 2002, he explained that “I am probably the only half-Mexican in the state
who speaks very, very little Spanish” and “I’ ve never considered myself Hispanic. But I’ ve never considered myself
not Hispanic” (as quoted in David Rice, “Hispanic Legislators May Be Pacesetters,” Winston-Salem (NC) Journal,
December 13, 2002).

 Christopher J. Clark (2014), “Collective Descriptive Representation and Black Voter Mobilization in 2008,
Palitical Behavior 36:315-33. Rene R. Rocha, Caroline J. Tolbert, Daniel C. Bowen, and Christopher J. Clark
(2010), “Race and Turnout: Does Descriptive Representation in State Legislatures Increase Minority Voting?,”
Palitical Research Quarterly 63:890-907; Kenny J. Whitby (2007), “The Effect of Black Descriptive Representation
on Black Electoral Turnout in the 2004 Elections,” Social Science Quarterly 88:1010-23.

" Senate Committee on the Judiciary, S. Rep. 417, 97th Cong., 2nd Sess. (1982).
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an empirical demonstration of this using a randomized field experiment.”* The researchers sent
an email to each of North Carolina’s county election boards in September 2012 to assess the
responsiveness of election administrators to the public. The email messages all contained the
following text: “Hello, I’ ve been hearing a lot about voter ID laws on the news. What do | need
to vote? Thank you.””? Following this text, the messages were randomly signed by someone
with a name that was putatively white and non-Latino (i.e., “Greg Walsh” or “Jake Mueller”) or
a name that was putatively Latino (i.e., “José Martinez” or “Luis Rodriquez”). Because this was
a randomized field experiment, each county election board received only one or the other
message, and boards were not informed that they were participating in an experiment.

The authors analysis found that equivalent messages sent to county boards were 5.6
percentage points less likely to get a response if they were signed by Latino names.”® This
suggests that even a law that applies uniformly to the population is likely to be more costly for
minority voters because they are less likely to receive official assistance in navigating election
processes.

The VRA appears to mitigate unequal treatment of constituents. In an analysis of the
same experiment conducted nationwide, the authors found that jurisdictions covered by Section 5
or Section 203 of the VRA showed no bias in response rates between white and non-Latino
names. In contrast, officials in jurisdictions not subject to these VRA sections were about five
percentage points less likely to respond to messages signed by Latino names. The U.S. Supreme
Court’s decision in Shelby County v. Holder, less than one year after the authors experiment,
removes this protection from 40 counties in North Carolina that had been subject to pre-
clearance under Sections4 and 5 of the VRA.

E. Tenuousness of the Poalicy

The second additional, unenumerated factor identified in the Senate report is whether the
policy is*“tenuous.” Footnote 117 of the Senate Report explains further:

If the procedure markedly departs from past practices or from
practices elsewhere in the jurisdiction, that bears on the fairness of
itsimpact. But even a consistently applied practice premised on a
racially neutral policy would not negate a plaintiff’s showing
through other factors that the challenged practice denies minorities
fair access to the process.”

SL 2013-381 is an abrupt departure from voting practices in North Carolina. The
massive scope of the law indicates its tenuousness. As eection law expert and University of

™ Ariel R. White, Noah L. Nathan, and Julie K. Faller (forthcoming), “What Do | Need To Vote? Bureaucratic
Discretion and Discrimination by Local Election Officials,” American Palitical Science Review.

2 A random half of county boards received this message. The other half received a“control” question about voting
inaprimary that serves as a baseline for the voter ID question.

" Thisestimateiis statistically significantly different from zero. See panel B of Figure SI.5 in the Supplemental
Information file accompanying the article.

™ Senate Committee on the Judiciary, S. Rep. 417, 97th Cong., 2nd Sess. (1982).
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Cdlifornia-Irvine Chancellor’ s Professor of Law and Political Science Richard Hasen explained,
SL 2013-381 is “the most sweeping anti-voter law in at least decades.” As he explains in
measured terms, “I’m not big on using the term ‘voter suppression,” which | think is overused
and often inaccurate, but it is hard to see this law as justified on anti-fraud, public confidence, or
efficiency grounds. The intent here isto make it harder for people — especially non-white people
and those likely to vote Democratic — to register or cast avote that will be counted.”

All evidence indicates that SL 2013-381 was enacted primarily for strategic gain and not
because of a compelling state interest such as enhancing security of the election system, reducing
costs, or aleviating the administrative burden on election officials’®. An extensive statistical
analysis by Bentele and O’ Brien shows that recent state-level restrictions on voting such as those
in SL 2013-381 are primarily aresponse by office holders to rising or high minority voter turnout
rather than to genuine concern for improving the electoral system.”” By disrupting the very
aspects of the state's electoral system that are most used by black and Latino voters, it isasif the
new restrictions imposed by SL 2013-381 were selected precisely to disproportionately disrupt
the voting habits of minority voters.

For instance, SL 2013-381 eliminates same day registration (SDR) as part of the early
voting process, and effectively removes 7 days of early voting (also known as one-stop absentee
voting). Both SDR and early voting were disproportionately used by racial and ethnic minorities
in North Carolina. The law does require the same number of hours for early voting as in prior
general elections but concentrates those hours in a smaller number of days. In addition, a county
may reduce the number of early voting hours if the county board votes unanimously to do so and
is granted a waiver by the State Board of Elections. Even setting aside these waivers, this
redistribution of early voting time still leads to the elimination of early voting on the Sunday
before Election Day, which has been more heavily used by minority voters.”

In this section | argue that SL 2013-381 is highly tenuous. Specificaly, | find that
elements of the law: (1) are unnecessarily strict, (2) arbitrarily create two classes of voters, and
(3) lack afactual rationale.

1 SL 2013-381 is Unnecessarily Strict

SL 2013-381 implements a photo 1D requirement for in-person voters. The law generally
requires that a voter show one of the following forms of government-issued ID to receive a
ballot: North Carolina driver’s license, state ID card, U.S. passport, military ID card, veterans ID
card, tribal 1D card, or driver’'s license from another state if the person registered to vote within
90 days of the election.” The ID must include a photograph that reasonably resembles the voter,

> Election Law Blog entry, July 25, 2013. < http://electionlawblog.org/2p=53461>

" See Expert Report of Allan Lichtman, North Carolina State Conference of the NAACP, et al. v. Patrick McCrory,
et al., Civ. No. 1:13-cv-658. 12 February 2015, at Section | X.

" Keith G. Bentele and Erin E. O'Brien (2013), “Jim Crow 2.0? Why States Consider and Adopt Restrictive Voter
Access Palicies,” Perspectives on Politics 11:1088-116.

8 See Figure 2 and 3 in Herron and Smith (2014).

™ Limited exceptions to the law are for curbside voters with disabilities, voters with religious objections, and voters
who suffer from declared natural disasters within 60 days of election day.
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include a printed date of expiration that has not yet passed, and be issued no more than eight
years before the date of voting.®°

A voter who does not present an acceptable form of ID is permitted to cast a provisional
ballot. That ballot generally will only be counted if the voter travels to the county board of
elections to present valid ID by noon on the day before the county election canvass, which
creates an effective deadline of six or seven days after Election Day.®

Two studies by the State Board of Elections (SBOE) indicate that blacks are less likely
than whites to possess the required 1D, even though the analysis was limited to those who are
dready registered. Where blacks comprise about 22% of registered voters, the two SBOE
analyses found that they comprise 31% to 34% of those who could not be matched with
Department of Motor Vehicle records, and are thus more apt to lack 1D.# When compared to
their shares of registered voters, thisimplies that registered blacks are twice as likely as whites to
lack proper ID. As Professor Allan Lichtman’s expert report demonstrates, this disparity holds
despite the fact that the SBOE analysis included expired IDs in its matching algorithm, even
though such IDs are not permissible under SB 2013-381. When expired IDs are excluded, the
disparity between blacks and whites is larger than the SBOE analysis indicated.®® In addition,
Lichtman’s report shows that replicating the SBOE analysis with more recent data from 2014
produces nearly identical results as the earlier analysis.

These studies showing differential possession of 1D for voting are consistent with other
facts. Blacks and Latinos are less likely to possess the IDs need to vote as a result of other
activitiesin their lives such as driving, flying, or banking. These activities have been mentioned
to argue that requiring 1D to vote does not impose much additional burden. When it comes to
driving, a recent study by AAA shows that while 79% of whites aged 18 to 20 have driver's
licenses, only 55% of blacks and 57% of Latinos do.2* Thereislittle reason to believe that these
disparities would differ significantly in North Carolina. In terms of flying, one national
academic survey indicates that 46% of whites had flown by plane in the past 12 months, but only
30% of blacks had done s0.2° Finally, a report by the Federal Deposit Insurance Corporation
(FDIC) found that 8.4% of North Carolina households are “unbanked,” that is, they lack both
savings and checking accounts.®® However, the rate is a mere 4.4% for whites but is 17.8% for

8 voters who are at least 70 years old maybe present expired I1Ds as long as those | Ds were not expired at the time
the voter turned 70. Military, veterans, and tribal 1D cards need not include printed expiration dates.

8 See §163-182.5 for details. Two of those days fall on a weekend when the board of elections is expected to be
closed.

8 See summary in Table 6 in Herron and Smith (2014). The SBOE reports did not provide data for Latinos.

8 See Expert Report of Allan Lichtman, North Carolina Sate Conference of the NAACP, et al. v. Patrick McCrory,
et al., Civ. No. 1:13-cv-658. 12 February 2015, at Section VIII.A.1L.

8 AAA Foundation for Traffic Safety, “Timing of Driver's License Acquisition and Reasons for Delay among
Y oung Peoplein the United States, 2012,” July 2013.

& Analysis of the American National Election Study 2008-2009 Panel Study.

8 Federal Deposit Insurance Corporation, 2013 FDIC National Survey of Unbanked and Underbanked Households,
Washington, DC, October 2014. Appendix Table G-1.
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blacks and 18.4% for Latinos.®” In sum, blacks and Latinos bear a heavier burden than whites to
meet the voter ID requirements of SL 2013-381 both because they are less likely to possess
acceptable government IDs in the first place and because they face more costs and less ability to
pay them in order to procure IDs.

The Department of Transportation (DOT) issues special non-operator voter ID cards for
voting purposes. The DOT will not charge a fee for the card if the applicant is registered to vote
and signs a declaration stating that they lack ID. To obtain the card, a person must appear at a
DOT office with appropriate underlying documentation and information. The applicant must
first verify his or her identity. The documents must display a full name and date of birth. DOT
outlines 12 acceptable document types. These include a certified birth certificate, original Social
Security card, tax forms, school transcript, and immigration documents. They a so include forms
of 1D that are accepted directly for voting — such as a U.S. passport and military 1D — that would
almost certainly not be used to obtain a separate state ID.® The applicant must also provide a
Social Security Number (or documentation if the DOT is unable to verify it). The applicant must
also provide proof of citizenship and residency. There are 10 acceptable forms of
documentation. Finaly, the person must also sign a declaration stating that he lacks an 1D
acceptable for voting. If al of these requirements are met, the person is given a receipt and
mailed an ID card, which may take up to 10 days to arrive. The receipt may not be used for
identification or voting.®® Acquiring a DOT ID may entail significant costs in terms of the time
to gather documents, the legal or state fees required to obtain them (e.g., birth certificates), and
the travel necessary to appear at aDMV office.

A study by Harvard University researcher Richard Sobel finds that the cost of obtaining
ID to vote in a state with a strict voter ID requirement can be substantial.®® Based on redl
examples from Pennsylvania, South Carolina, and Texas, he estimates the expense of obtaining
an ID based on costs due to travel, purchase of underlying documents, and lost wages due to the
time required for travel and interacting with government agencies. Setting aside potential legal
fees, he finds that the cost for nine different individuals falls between $75.00 and $175.00. Even
accounting for inflation, these costs are far above the poll taxes ended by Constitutional
amendment and U.S. Supreme Court rulings.

There is little reason to believe that the costs would be substantially lower to obtain ID
for voting in North Carolina. For example, a standard birth certificate request requires a

8 Federal Deposit Insurance Corporation, Unbanked and Underbanked for North Carolina, 2013 by Selected
Household Characteristics.

8 DL-231 (revised November 18, 2014), available at
http://www.ncdot.gov/download/dmv/DMV _voter_id list.pdf. The DOT indicates that other types of documents
might be acceptable and will be reviewed.

8 Non-operator ID cards, Voter 1D, and No-Fee ID Card, available at http://www.ncdot.gov/dmv/driver/id/ (last
visited January 2, 2015).

% Richard Sobel (2014), “The High Cost of ‘Free’ Photo Voter Identification Cards,” Charles Hamilton Houston
Ingtitute for Race and Justice, Harvard University Law School.
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payment of $24.00 to the Department of Health and Human Services™ Travel to aDMV office
may be challenging for many voters. Most counties have just one DMV location—and some
counties have no DMV offices. The average county has a land area of 486 square miles and
could thus require lengthy, inconvenient, costly, or difficult travel to acquire an ID even if the
underlying documents were readily available at no cost. Mobile DMV units may be helpful in
mitigating these costs, but the limited availability of this ameliorative provision renders it an
inadequate remedy. Travel by public transportation comes with a financial cost and may be
time-consuming. Blacks and Latinos are less likely than whites to live in households where a
vehicle is readily available® Traveling to multiple agencies to acquire underlying documents
required by the DMV naturally compounds the burden placed on individuals. Blacks and
Latinos have fewer of the financial and other resources needed to overcome these burdens.

The unnecessary strictness of SL 2013-381 is apparent when comparing it with other
states that have somewhat similar voter ID laws. The National Conference of State Legislatures
(NCSL) lists seven other states as having “strict photo ID” laws and three other states as having
“strict non-photo 1D laws.”® The NCSL listing also suggests that Alabama could be labeled as a
“strict photo ID” state. To this list | add South Carolina because its law also enumerates a
limited set of acceptable photo IDs for voting and New Hampshire because its strict voter ID law
goes into effect in 2015.** This results in a set of 13 state voter ID laws that might be seen as
comparable to SL 2013-381.

Reviewing the details of the laws in these 13 states reveals that most of them have
adopted provisions to mitigate the harsh impact that a strict ID law might otherwise have on
voters. These states demonstrate that it is possible to have a strict voter 1D regime that meets
purported state interests while also being much more accommodating of the costs of voting.
North Carolina legislators must have been aware of these ameliorative options but chose to
exclude nearly all of them. Professor Allan Lichtman’s expert report provides a summary of
specific provisions that were retained in the final version of SB 2013-381, each of which imposes
greater costs on black voters than white voters.®

SL 2013-381 enumerates specific forms of 1D that may be used for voting. Some states
with strict voter 1D laws instead prescribe requirements for acceptable 1Ds, rather than limiting
voters to a small, enumerated set. For example, Arizona, Indiana, Mississippi, Ohio, and

%8 DHHS states that the request may take up to five weeks to be fulfilled. This requires individuals without a birth
certificate on hand to act well in advance of the election to procure ID in time to vote. Faster serviceis available for
an additional $15.00 fee.

2 For example, the 2005 American Community Survey reports that the share of North Carolina households lacking
amotor vehicle was 3.8% for whites, 6.6% for Latinos, and 15.5% for blacks. See Expert Report of Allan Lichtman,
North Carolina Sate Conference of the NAACP, et al. v. Patrick McCrory, et al., Civ. No. 1:13-cv-658. 12 February
2015, at Section IV, for statistics.

% National Conference of State Legislatures, “Voter Identification Requirements” available at

http://www.ncsl.org/research/el ections-and-campaigns/voter-id.aspx (last visited January 5, 2015).

% See later discussion of how the “reasonable impediment” provision in South Carolina makes its voter ID
requirement much less strict.

% See Table 33 in the Expert Report of Allan Lichtman, North Carolina Sate Conference of the NAACP, et al. v.
Patrick McCrory, et al., Civ. No. 1:13-cv-658. 12 February 2015.
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Virginia require only that the photo ID be issued by the federal government or the state
government. Tennessee alows any photo ID card issued by the state or the federal government
or an employee ID with a photograph issued by the federal government, the State, or any county,
municipality, board, authority or other entity of the state. Alabama, Kansas, and Georgia go
further and allow votersto present IDs issued by other states. Arizonaallows for use of two non-
photo IDs with the name and address of the voter instead of a photo ID. SL 2013-381 alows
none of these options.

SL 2013-381 does not permit student IDs for purposes of voting, even those issued by
public colleges and universities in the state. This prohibits use of I1Ds certain to be held by a
large group of residents enrolled in postsecondary institutions. In contrast, several other strict ID
states allow student IDs. Strict voter ID states such as Georgia and Indiana allow IDs from state
colleges and universities. Alabama, Arkansas, Kansas, Mississippi, and Virginia allow student
IDs from both public and private universities.®* SL 2013-381 does not allow any of these forms
of IDs.

SL 2013-381 generaly requires that IDs have not expired. Other strict ID states tend to
be more forgiving. Alabama only requires that 1Ds have not expired more than four years before
the election. Mississippi allows IDs to be expired up to 10 years. Georgia and Tennessee allow
IDsto be indefinitely expired. SL 2013-381 does not allow for any of these aternatives.

The law lacks a clear and consistent rationale for requiring that the ID not be expired. In
fact, SL 2013-381 alows two forms of ID that do not include expiration dates. Other states with
strict voter 1D laws allow for IDs that are either expired or lack expiration dates. For example,
Alabama only requires that IDs have not expired more than four years before the election.
Mississippi alows IDs to be expired up to 10 years. Georgia and Tennessee allow IDs to be
indefinitely expired. Kansas does not require that IDs include expiration dates at all. Other
states have recognized that, if the purpose of the voter ID law is to establish a voter’s identity,
then the name and photo on the ID should be adequate.

Severa strict ID states permit an even wider range of IDsfor voting. Virginia allows use
of employee ID cards from private employers. In Kansas a voter may present a public school
district employee ID, public high school student ID, city library card, emergency management
card, or municipal pool pass.”” Missouri and Ohio permit a voter to show a utility bill, bank
statement, or government paycheck. SL 2013-381 does not allow any of these aternative means
to establish identity.

South Carolina allows a voter who faced a “reasonable impediment” to obtaining an
acceptable photo 1D to vote after signing an affidavit.®® This provision allows a voter to cast a
ballot without 1D due to any “reasonable” reason including illness, lack of transportation, work

% Note that the law in Arkansas was struck down by the state’ s Supreme Court in October 2014.

97« Photographic | dentification Frequently Asked Questions,” available at
http://www.gotvoterid.com/pdf/FAQs for_Photol D.pdf (last visited June 10, 2014).

% The voter technically casts a provisional ballot. The ballot will be counted along with regular ballots as long as
the voter presents aregistration card and the county election commission does not deem the affidavit asfalse.
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conflicts, and lack of underlying documents such as a birth certificate. It essentially removes the
ID requirement for voters who face difficulty obtaining the resources to obtain ID. It was only
after this ameliorative provision was added that South Carolina's law was deemed not to be
racialy retrogressive. Indiana and Tennessee also have exemptions for voters who cannot obtain
ID because they areindigent.*® SL 2013-381 does not allow for these options.

Exclusion of many reasonable ameliorative provisions that exist in other state’s voter 1D
laws increases the costs that SL 2013-381 imposes on voters, especially blacks and Latinos, but
does so without a firm factual rationale.

Most North Carolinians are unlikely to view the new requirements and restrictions in SL
2013-381 as unreasonably burdensome. But that is not the standard that the VRA Senate Factors
establishes, which instead focuses on unequal abridgement of the right to participate. As an
example of this distinction, consider the study conducted by professors Alvarez, Hall, and
Llewellyn.!® The researchers asked the public directly in a nationally representative survey how
difficult it was to register to vote. Respondents answered on a continuum ranging from 1 (“very
hard”) to 7 (“very easy”). The majority indicated that registering was relatively easy, with 65%
choosing point 7 and a total of 86% choosing values above the midpoint of 4. Only 10.0%
choose answers of 4 or below. But that average disguised important differences across
demographic groups. Only 9.6% of whites reported that registering to vote was difficult, but that
percentage was 16.1% among blacks and 18.8% among “other” races (which presumably
includes most Latinos). Alvarez, Hall, and Llewellyn concluded that while “most voters find it
relatively easy to register to vote,” the perception of difficultly among minorities “suggests that
the legacy of disenfranchising minority voters...continug[s] to exist,” and “just because the
barriers seem low to policy makers, the barriers may be a relative problem, with certain voters
still finding the barriers to be quite high, oppressive, and disheartening.”*® The restrictions on
voter registration and other new requirements each fall more heavily on blacks and Latinos, but
also cumulate into an overall message that is especially discouraging to minority voters.

The design of SB 2013-381 is likely to dissuade participation among blacks and Latinos
more than whites. However, detecting the effects of the law on voter turnout is more challenging
than it might initially seem. In particular, smply comparing the levels of turnout among racial
and ethnic groups between elections before and after the law took effect will not be conclusive.
As | explain later in the report, a multitude of factors influence voter turnout, so isolating the
effect of the law from other elements on the electoral environment is challenging. Without an
appropriate research design, it is inappropriate to reason backward from levels of turnout to
reach conclusions about the relative burden placed on voters by an election law.

Most academic studies of the effect of voter ID on turnout are uninformative. This is
because they were conducted at atime when only a small number of states had strict ID laws and

% In both states, the voter casts a provisional ballot, but the ballot will be counted if the voter returns to the election
board and executes an affidavit to this effect.

100 R Michael Alvarez, Thad E. Hall, and Morgan Llewellyn (2007), “How Hard Can It Be: Do Citizens Think It Is
Difficult to Register to Vote?,” Sanford Law and Policy Review 18:382-409.

101 Alvarez, Hall, and Llewellyn (2007), p. 406.
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all such laws were treated as equivalent despite important differences among them. This limited
the ability of researchers to draw firm inferences from the data available.’% The most recent
study of voter ID’s effects on voter turnout that minimizes these liabilities was conducted by the
U.S. Government Accountability Office. '™ The study drew careful quasi-experimental
comparisons between otherwise similar states with and without strict voter ID laws. This
allowed the researchers to avoid the problem of lumping together different types of laws and to
sidestep the complications of other state-specific factors that influence turnout. The study found
that strict ID laws in Kansas and Tennessee decreased overall voter turnout among registrants by
two to three percentage points. Moreover, the depressive effects were 1.5 to 3.7 percentage
points larger among blacks than among whites. Although the GAO report is not the final word
on the subject, the sophistication and recency of the study strongly suggest that strict voter 1D
laws and new restrictions on voting such as those in SB 2013-381 can be seen to reduce turnout
disproportionately among black voters once other factors are held constant.

2. SL 2013-381 Arbitrarily Creates Two Classes of Voters

SL 2013-381 only requires photo ID of in-person voters. People who wish to vote
absentee by mail generally need to provide only a driver’s license number or the last four digits
of a Social Security number.’®* This creates an inequality in how absentee voters and in-person
voters are treated. This inequality runs counter to the state’'s purported interest in reducing
election fraud and imposes a heavier burden on minority voters.

Because the rate of voting by mail is greater among whites, the seemingly race-neutral
imposition of ID requirements for in-person voters falls more heavily on blacks and Latinos.
The Current Population Survey (CPS) shows that whites were generally more likely than blacks
or Latinos to vote by mail in federa elections from 2000 to 2012, particularly in presidential
election years.'® Officia data from the State Board of Elections confirms these differences.
Table 2 presents mail voting rates for whites, blacks, and Latinos in the past four federal
electionsin North Carolina. The rate of voting by mail is higher for whites than for minoritiesin
al four elections. On average whites voted by mail at a rate that was roughly twice that of
blacks and 70% more than Latinos. A larger proportion of black and Latino voters are thus
compelled to comply with the strict ID requirementsin SL 2013-381.

102 Robert S. Erikson and Lorraine C. Minnite (2009), “Modeling Programs in the Voter Identification-Voter
Turnout Debate,” Election Law Journal 8:85-101.

103 United States Government Accountability Office (September 2014), “Issues Related to State Voter Identification
Laws,” Report to Congressional Requesters, GAO-14-634, Washington, D.C.

104 Section 303(b) of the federal Help America Vote Act (HAVA) requires that a first-time voter who did not
provide a driver's license number of last four digits of a Social Security number when registering to vote must
provide a copy of an ID when voting. Acceptable forms of ID are current photo ID, utility bill, bank statement,
government check, paycheck, or other government document showing the name and address of the voter.

1% The CPS is a large-scale national survey administered by the U.S. Census Bureau. In November of even
numbered years it includes a supplement focused on voting and registration. The 2014 CPS data were not yet
publicly available at the time this report was submitted. Because these are survey estimates, each is accompanied by
a different statistical margin of error. As a result, not al group differences will be statistically significant by
conventional standards. See also Exhibits 6 and 7, which show similar patterns despite employing a different
weighting scheme than the standard CPS weights offered in the Expert Report of Paul Gronke, League of Women
Voters of North Carolina, et al. v. The Sate of North Carolina, et al., Civ. No. 1:13-cv-660. 11 April 2014.
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Table 2. Mail Voting Rates by Racial and Ethnic Groupsin
Recent Federal Electionsin North Carolina

2008 2010 2012 2014 Average
White 6.4% 2.4% 5.8% 3.0% 4.4%
Black 1.7% 1.8% 3.0% 2.3% 2.2%
Latino 3.1% 1.8% 3.0% 2.3% 2.6%

The unequal treatment of in-person and mail voters under SL 2013-381 compounds
underlying differences in the degree to which minority voters hold the IDs needed to vote in
person. Both because they are more likely to vote in person and because they are less likely to
have an appropriate ID in advance, larger shares of black and Latino voters will need to take
actions to secure ID under SL 2013-381, despite the fact that they have less in the way of
resourcesto do so. Asaresult, the arbitrary design of the voter ID law has a compound effect on
minority voters.

The exemption for voters who are aged 70 and above further exaggerates the differential
burden placed on minority voters. This is because the white population in North Carolina is
older than the minority population in North Carolina. Data indicate that the share of registered
voters that is white is 9 to 11 percentage points higher among those who are aged 70 and above.
Black registrants on average are about 5 years younger than white registrants.'® The median age
for each group in North Carolinais 42.3 for whites, 34.4 for blacks, and 24.4 for Latinos.*®" This
provision of the law thus places a heavier burden on black voters who are more likely to be
required to acquire 1D for voting because of their younger ages.

SB 2013-381 aso removes pre-registration opportunities for 16 and 17 year olds.
Because of the differing age distributions of white and minorities in North Carolina, the pre-
registration provision had disproportionately benefitted blacks and Latinos. The share of each
group who are citizens under age 18 is 19.5% for whites, 25.9% for blacks, and 57.9% for
Latinos.

3. SL 2013-381 is Not Well Reasoned and Will Have Little Effect on
Election Fraud

SL 2013-381 is not well designed if its aim is to address the state’s purported interest in
reducing voter fraud or to boost public confidence in elections. Advocates of the law have not
explained how elimination of same day registration or reducing the early voting period will
reduce fraud. As explained above, by limiting the law’ s voter 1D requirement to in-person votes,
it counter-intuitively imposes new burdens on the form of voting that is least susceptible to fraud.

1% Herron and Smith (2014). The report did not include comparable data for Latinos, but all evidence indicates that
Latinos are aso less likely than whites to be aged 70 or older. The median age for Latinos is the youngest of the
three groups. Although standard reports from the 2013 American Community Survey 3-year averages do not
specifically isolate those 70 years or older, the reports are informative based on isolating those 65 or older and 75 or
older. The data indicate that among Latinos in North Carolina only 2.4% are 65 or older and only .9% are 75 or
older. Among whites the percentages are 17.1% are 65 or older and 7.5% are 75 or older.

197 Data are 3-year averages from the 2013 American Community Survey.
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The voter 1D requirement focuses on an extremely rare form of election crime while
ignoring where vote fraud more frequently occurs: through mail ballots. Studies of voting
system security routine express greater concerns about mail ballots than in-person ballots.'®
Political scientist John Fortier, now at the Bipartisan Policy Center, summarizes the prevailing
view among political scientists and policy analysts. His summary of this issue is worth quoting
at length:

While there will always be disagreement over the seriousness of
election fraud in general, both sides to this argument agree on one
important matter: The most likely avenue for voter fraud is
absentee balloting, which offers more opportunities for it than the
traditional polling place. . . . At a polling place today, the ballot is
secure. Voters must present themselves and at least declare who
they are in person. In many states, they may have to show a form
of identification. The ballot is not to be handled by poll workers,
other voters, party officials, spouses, relatives, or companions of
the voter. The voter casts or deposits the ballot without assistance,
in a privacy booth or curtained stall that allows him or her to do so
in complete secrecy. No one can influence the voter while voting,
not see the completed ballot. . . . Absentee ballots have none of
these protections. *®°

The unequal treatment of mail and in-person ballots under SL 2013-381 runs counter to
professional understandings of where vote fraud is mostly likely to occur and thus imposes
heavier burdens on black and L atinos voters without a compelling rationale.

SL 2013-381 restricts the counting of provisiona ballots cast in the incorrect precinct.
Before the law, ballots cast in the wrong precinct were still counted for non-precinct-specific
elections. Under SL 2013-381 this is no longer permitted. As Professors Allan Lichtman and
Charles Stewart have documented in their expert reports, in the 2008, 2010, and 2012 genera
elections, blacks were twice as likely as whites to cast provisiona ballots in the wrong
precinct.'® This is compounded by the fact that blacks have been found on average to change
residences more frequently than whites.™*

108 See R. Michael Alvarez, Dustin Beckett, and Charles Stewart 111 (2012), “Voting Technology, Vote-by-Mail,
and Residua Votes in Caifornia, 1990-2010,” Political Research Quarterly 66:658-70. Martha Kropf (2013),
“North Carolina Election Reform Ten Y ears After the Help America Vote Act,” Election Law Journal 12:179-89.
Charles Stewart 111 (2010), “Losing Votes by Mail,” NYU Journal of Legislation and Public Policy 13:573-602.

109 John C. Fortier (2006), Absentee and Early Voting: Trends, Promises, and Perils, Washington, DC: The AEI
Press.

10 See Tables 38, 39 and 40 in the Expert Report of Allan Lichtman, North Carolina Sate Conference of the
NAACP, et al. v. Patrick McCrory, et al., Civ. No. 1:13-cv-658. 12 February 2015. See Table 14 of the Expert
Report of Charles Stewart 111, United States of America, et al. v. The Sate of North Carolina, et al., Civ. No. 1:13-
cv-861. 2 May 2014.

m Se, eg, US Census Bureau, Geographic Mobility: 2012 to 2013, available at
http://www.census.gov/hhes/migration/data/cps/cps2013.html.
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Compounding these additional bureaucratic hurdles is that minority voters are warier of
interacting with the election system. It isunsurprising that a minority population disenfranchised
from voting by violence until at least the 1960s and still feeling defensive about modern
practices around redistricting and voting procedures would be more easily deterred from a novel
and burdensome voter ID requirement. A set of election reforms that imposed additional costs
on voters would not necessarily send a discouraging message to blacks and Latinos in North
Carolina if some of those costs happen to fall more heavily on minorities while others fall more
heavily on whites. Instead, SL 2013-381 contains an array of new restrictions that almost
uniformly levy the new costs of voting disproportionately on blacks and L atinos.

In short, SL 2013-381 imposes restrictions on precisely those key elements of the state's
electoral system that black and Latino voters have disproportionately adopted in recent years.
The law’s major provisions end the right to vote without a list of approved government photo
IDs, to use same day registration, to have ballot counted that is cast out of precinct, and to pre-
register as a 16 or 17 year old. The abrupt withdrawal or curtailing of the options represents a
more acute disruption in the habits of black and Latino voters and will thus deter ther
participation to a larger degree. On their own, each imposes more costs on minority voters than
white voters. This leads to a more significant cumulative burden that disproportionately falls on
the minority population in North Carolina.

A sharp break with existing election law might be acceptable if the state had compelling
reasons for imposing new, dramatic restrictions. The benefit to the state of such a dramatic
change in law appears to be minimal. Indeed, it is not even clear that key elected officials were
aware of the full contents of the bill that became law. After he “praised the bill” in a July 26,
2013 press conference, Governor McCrory was asked about specific provisions. His answers
indicated that he was unaware of much of the content of the bill he was about to sign into law.
When questioned about new restrictions on pre-registration of 16 and 17-year olds, he
responded, “I don’t know enough. I’'m sorry, | haven't seen that part of the bill.”**? He also
stated that limits on same day registration were not problematic because “[t]here is plenty of
opportunity for voter registration — online, offline, through many methods’ despite the fact that
North Carolina still does not permit online registration.*** In multiple interviews touting the law,
McCrory repeatedly stated that under SL 2013-381: “[w]e have every political precinct open the
week before election” and “[w]e have two weeks of early voting and we changed some of the
rules where every precinct has to be open.” Ten days is not the same as “two weeks,” and under
§25.3 of SL 2013-381 a county may in fact reduce the number of hours if the county board votes
unanimously to do so and obtains a waiver from the State Board of Elections. In addition, only
early voting locations — not the more numerous local precinct polling places — are open during
early voting.***

12 Governor Patrick McCrory on CNN’s “Crossfire,” as quoted in Gary D. Roberton, “N.C. Counties Reduce Early
Voting Hours for Primary,” The (Elizabeth City) Daily Advance, February 27, 2014.

13 Michael Biesecker, “McCrory Not Familiar with All of Bill He'sto Sign,” The (Raleigh) News & Observer, July
27, 2013. Several hills that would have introduced online registration in North Carolina were defeated in 2013. See
http://www.ncsl.org/research/el ections-and-campai gns/el ectroni c-or-online-voter-registration.aspx

14 Mark Binder, “Precincts Versus Early Voting Locations” August 13, 2013, WRAL, available at
http://www.wral. com/precincts-versus-early-voting-locations/12772554/.
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McCrory appeared to hold the same erroneous beliefs even months after the law was
adopted. In February 2014, McCrory elaborated more recently that “[w]e didn’'t shorten early
voting. We compacted the calendar, but we're going to have the same hours in which polls are
open in early voting and we're going to have more polls available.” Over 30 of the state’s 100
counties had already received approval from the SBOE to reduce hours when these statements
were made. This continuing misinformation suggests that the law was not thoughtfully crafted to
meet compelling state interests, but rather was rushed through the legidative process. This
points to the tenuous nature of the law.

State legislators seemed uninformed about whether SL 2013-381 actually resembled
voter ID lawsin other states. Governor McCrory and multiple state legislatorsin favor of the bill
stated that 30 to 35 states had voter 1D laws in mid 2013.*> It is not clear where this number
originates and it surely includes states with voter 1D laws that would not be regarded as strict,
requiring a photo ID, or even requiring an ID at all.**® Asexplained above, there are arguably 13
states that could be viewed as having comparable strict voter 1D laws, and many of those have
accommodating provisions that were purposely excluded from SL 2013-381.

The state's rationale for the restrictions in SL 2013-381 as a means to combat election
fraud is also tenuous at best.™” A thorough analysis of voter fraud allegations by the News21, an
investigative reporting project based at Arizona State University, shows little evidence of
criminal activity by potential voters. They found 22 allegations of fraud of various kinds in
North Carolina between 2000 and 2012. Of these, only 15 implicated voters rather than
campaign or election officials; just two cases were settled by plea and none led to conviction.™®
This compares to the millions of votes cast without criminal charges during that time.

Following the logic of the “calculus of voting,” the “costs’ of these crimes are high
because they come with legal penalties. The “benefit” of casting a ballot and “probability” of
being decisive in most elections are comparatively low.

Another rationale offered by legislative proponents of the bill was that a voter ID law
would help to improve public confidence in the state’s election system. However, political
science research shows that there is no relationship between the strictness of state voter 1D laws
and voter confidence. Based on a systematic nationwide analysis, Professor Stephen
Ansolabehere concluded that an individua’s “Belief in the frequency of election fraud is
uncorrelated with the propensity to vote.”'® He explains further:

15 see Matthew Burns, “ Senate Backs Sweeping Elections Bill, WRAL, July 24, 2013. Statement by State Senator
Jerry Tillman, Senate Debate on House Bill 589, July 24, 2013 (p. 77, line 7). “N.C. Gov. Pat McCrory Defends
New Voter ID Law,” WUNC, August 13, 2013.

16 See http://www.nesl .org/research/el ections-and-campaigns/voter-id.aspx.

171 orraine C. Minnite (2010), The Myth of Voter Fraud, Cornell University Press. See also Ray Christensen and
Thomas J. Schultz (2014), “Identifying Election Fraud Using Orphan and Low Propensity Voters,” American
Politics Research 42:311-337.

18 gee votingrights.news21.com.

19 gtephen Ansolabehere (2009), “Effects of Identification Requirements on Voting: Evidence from the

Experiences of Voters on Election Day,” PS. Political Science & Politics 42:127-130, p. 129.
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ID laws will have little or no effect on the confidence in the
electoral system or the belief in the incidence of fraud. Those
beliefs, wherever they come from, are no different when a stricter
ID law in in place and enforced than when less invasive voter-
authentication methods are used.'?

Related research conducted with law Professor Nathaniel Persily similarly finds that:

[T]here is little or no relationship between beliefs about the
frequency of fraud and electoral participation. . . . Nor does it
appear to be the case that universal voter identification
requirements will raise levels of trust in the electoral process.'*

Voter confidence is affected by factors other than ID laws. The most relevant of theseis
whether a person voters by mail or in person. Research by Professor Paul Gronke shows that
rather than being influenced by voter ID laws, voter confidence is improved when a voter's
preferred candidate won the election, when polling places appear to be well-run, and—
importantly for SB 2013-381—when a voter votes in person rather than by mail.*** Research by
Professors Michael Alvarez, Thad Hall, and Morgan Llewellyn also finds that mail voters are
less confident than polling place voters that their ballots are counted properly.**® This again
indicates that a law designed to increase voter confidence in the security of election systems
should focus on mail ballots rather than in-person voting.

Moreover, the voter ID provision only hinders one of the least common crimes that might
be committed at a polling place: voter impersonation. An analysis by the SBOE of the most
meritorious voter fraud allegations shows that voter impersonation accounted for only two cases
out of hundreds investigated between 2000 and 2012.“* Much more common concerns such as
voting by felons or absentee fraud are not addressed by SB 2013-381.

The legidlative history of HB 589 makes clear that the black and Latino communities
opposed the law on the grounds that it would impose a disproportionate burden on minority
electors. Black and Latino legislators spoke out directly against the legislation. For example,
members of the Legidative Black Caucus expressed alarm that what was originaly a voter ID

120 Ansolabehere (2009), p. 130.

121 stephen Ansolabehere and Nathaniel Persily (2008), “Vote Fraud in the Eye of the Beholder: The Role of Public
Opinion in the Challenge to Voter Identification Requirements,” Harvard Law Review 121:1737-1774, p. 1759.

122 payl Gronke (2014), “Voter Confidence as a Metric of Election Performance,” in Barry C. Burden and Charles
Stewart 111, eds., The Measure of American Elections, New York, NY: Cambridge University Press.

12 R. Michael Alvarez, Thad E. Hall, and Morgan H. Llewellyn (2008), “Are Americans Confident Their Ballots
Are Counted?,” Journal of Politics 70:754-66.

124 North Carolina State Board of Elections. “Documented Cases of Voter Fraud in North Carolina” March 13,
2013. Thistable lists investigated cases that were referred to district attorneys, so the actual number in which formal
charges were files or convictions happened is smaller.
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law had become a “voter suppression” tool.’*® Legislators would have been well aware of these
concerns in minority communities when the bill was passed.

F. The 2014 Election

The 2014 genera election was the first federal election in which SL 2013-381 (aside
from the voter 1D requirement) wasin effect. It istempting to examine the voter turnout rates of
whites, blacks, and Latinos in that election with the previous midterm election in 2010 to assess
the effects of the law. Such an approach can be misleading. As explained above in the context
of voter ID laws, simply comparing the 2010 and 2014 elections in North Carolina will reveal
little about the effects of SB 2013-381 on voter turnout because other changing factors over-
determine the conclusions. Turnout is known to be affected by a multitude of factors including
important factors such the number, kind, and intensity of races being contested. As a resullt,
turnout itself is not a measure of the legal burden placed on voters.

Section 2 of the VRA prohibits use of a law that would “deny or abridge” the right to
vote “on account of race or color.” The Senate Report makes clear that a law, in combination
with the totality of the circumstances, should not prevent “equa opportunities to participate.”
The degree to which members of aracial or ethnic group actually vote in a specific election will
naturally reflect many factors beyond the law, including such things as activities of candidates,
political parties, and other interested groups. These actors might help groups of voters pay the
costs of voting, but voting rates themselves do not indicate whether the law is valid or not. To
make an analogy to an earlier time in North Carolina elections, poll taxes were deemed to be
unconstitutional even though some black residents managed to pay them and vote. That some
blacks overcame the burden did not make the poll tax valid.

It isnot surprising that black turnout in the 2014 election was robust, despite the presence
of SL 2013-381 (again, minus the voter ID law). The U.S. Senate race between Kay Hagan and
Thom Tillis was one of the most intense in the country. The election was decided by just 1.5
percentage points. This contrasts with the 2010 Senate election in North Carolina, which was far
less competitive and was decided by almost 12 percentage points. The 2014 Senate election in
North Carolina saw over $111 million spent, it was by most accounts the costliest Senate
campaign in U.S. history.®® The amount of spending dwarfed the approximately $15 million
spent in the 2010 Senate election in North Carolina®’ Campaign spending in 2014 funded the
airing 69,349 television ads between September 1 and election day. This compares to just 8,916
ads in the less intense 2010 Senate race.® That is, the volume of campaign spending and

125 Annalise Frank, “Voter ID Turns into ‘Voter Suppression, Says Legislative Black Caucus,” The News &
Observer, Under the Dome blog, July 24, 2013 (last visited March 28, 2014).

126 Grace Wallack and John Hudak, “How Much Did Your Vote Cost? Spending Per Voter in the 2014 Senate
Races,” Brookings Ingtitution FixGov blog, available at http://www.brookings.edu/bl ogs/fixgov/posts/2014/11/07-
spending-per-voter-2014-midterm-senate-wallack-hudak (last visited January 6, 2015).

27 http://www.opensecrets.org/races/summary.php?id=NCS2& cycle=2010 (last visited January 6, 2014).
128 \Wesleyan Media Project.

29



advertising was roughly seven times as great in 2014 as it was in 2010. Political science
demonstrates that campaign effort of this type increases voter turnout.**

Journalists covering the campaign pointed to the significant efforts aimed at turning out
the black vote, with the NAACP dispatching organizers across the state,®* groups running
racially charged ads on black-dominated media,**! and members of the Congressional Black
Caucus visiting the state as well.***  Efforts to turn out black voters relied in part on a negative
backlash against voting restrictions imposed by SL 2013-381."** Those mobilization efforts
appear to have buoyed turnout in Democratic areas of the state, which are disproportionately
black.’®  Given the unprecedented campaign activity in North Carolina, much of it aimed at
black voters, it is unsurprising that black voter turnout increased between 2010 and 2014 despite
the imposition of most of the elements of SL 2013-381.%%

V. CONCLUSION

| conclude that SL 2013-381 has a disproportionate negative impact on voting
participation by blacks and Latinos in North Carolina. The law increases the costs of voting
more sharply for minority voters, for whom voting is already significantly more costly with
fewer perceived benefits. Individua elements of the law impose greater burdens on minority
voters and cumulatively they interact for greater effect. For all of the reasons outlined above, it
is my opinion that SL 2013-381 will result in minority voters being denied an equal opportunity
to participate in, and influence the outcome of, electionsin North Carolina.
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Graduate Admissions (1999-2000)
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Expert witness (testifying), North Carolina State Conference of the NAACP et al. v. Patrick
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Expert witness (non-testifying), Ohio State Conference of the NAACP et al. v. Jon Husted et al.,
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Academic researcher, Presidential Commission on Election Administration, established by
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45



APPENDIX B
Reliance M aterials

Books and Articles

Michael C. Herron and Daniel A. Smith (forthcoming) “Race, Party, and the Consequences of
Restricting Early Voting in Florida in the 2012 General Election.” Political Research
Quarterly.

John H. Aldrich (1993), “Rational Choice and Turnout,” American Journal of Political Science
37:246-78.

Thomas G. Hansford and Brad T. Gomez (2010), “Estimating the Electoral Effects of Voter
Turnout,” American Political Science Review 104:268-88.

Henry E. Brady and John E. McNulty (2011), “Turnout Out to Vote: The Costs of Finding and
Getting to the Polling Place,” American Political Science Review 105:1-20.

John E. McNulty, Conor M. Dowling, and Margaret H. Ariotti (2009), “Driving Saints to Sin:
How Increasing the Difficulty of Voting Dissuades Even the Most Motivated Voters,”
Political Analysis 17:435-55.

Moshe Haspel and H. Gibbs Knotts (2005), “Location, Location, Location: Precinct Placement
and the Costs of Voting,” Journal of Politics 67:560-73.

Raymond E. Wolfinger, Benjamin Highton, and Megan Mullin (2005), “How Postregistration
Laws Affect the Turnout of Citizens Registered to Vote,” Sate Politics & Policy Quarterly
5:1-23.

Alan S. Gerber, Donald P. Green, and Ron Shachar (2003), “Voting May Be Habit-Forming:
Evidence from a Randomized Field Experiment,” American Journal of Political Science
47:540-50.

Eric Plutzer (2002), “Becoming a Habitual Voter: Inertia, Resources, and Growth in Young
Adulthood,” American Political Science Review 96:41-56.

Peverill Squire, Raymond E. Wolfinger, and David P. Glass (1987), “Residential Mobility and
Voter Turnout,” American Political Science Review 81:45-65.

Richard J. Timpone (1998), “Structure, Behavior, and Voter Turnout in the United States,”
American Political Science Review 92:145-58.

Elizabeth Bergman and Philip A. Yates (2011), “Changing Election Methods. How Does
Mandated Vote-By-Mail Affect Individual Registrants?,” Election Law Journal 10:115-27.

Barry C. Burden and Jacob R. Neiheisel (2013), “Election Administration and the Pure Effect of
Voter Registration on Turnout,” Poalitical Research Quarterly 66:77-90.

Danny Hayes and Seth C. McKee (2009), “ The Participatory Effects of Redistricting,” American
Journal of Political Science 53:1006-23.

Adam J. Berinsky (2005), “The Perverse Consequences of Electora Reform in the United
States,” American Politics Research 33:471-91.

46



Barry C. Burden, David T. Canon, Kenneth R. Mayer, and Donald P. Moynihan (2014),
“Election Laws, Mobilization, and Turnout: The Unanticipated Consequences of Election
Reform,” American Journal of Political Science 58:95-1009.

Melanie J. Springer (2012), “State Electoral Institutions and Voter Turnout in Presidential
Elections, 1920-2000,” Sate Politics & Policy Quarterly 12:252-83.

Donald P. Green and Ron Shachar (2000), “Habit Formation and Political Behaviour: Evidence
of Consuetude in Voter Turnout,” British Journal of Political Science 30:561-73, p. 570.

Michael C. Herron and Daniel A. Smith (2014), “Race, Shelby County, and the Voter
Information Verification Act in North Carolina” manuscript, version 2 dated February 12,
2014, p. 44.

J. Morgan Kousser (1974), The Shaping of Southern Politics: Suffrage Restriction and the
Establishment of the One-Party South, 1880-1910. New Haven, CT: Yale University Press,
p. 187.

Eric Anderson (1981), Race and Palitics in North Carolina, 1872-1901, Baton Rouge, LA:
Louisiana State University Press.

James Beeby (2008), Revolt of the Tar Heels: The North Carolina Populist Movement, Jackson,
MS: University Press of Mississippi.

William R. Keech and Michael P. Sistrom (1994), “North Carolina,” in Quiet Revolution in the
South: The Impact of the Voting Rights Act 1965-1990, ed. Chandler Davidson and Bernard
Grofman, Princeton, NJ: Princeton University Press.

Jeffrey J. Crow and Robert Franklin Durden (1977), Maverick Republican in the Old North
Sate, Baton Rouge, LA: Louisiana State University.

Richard H. Pildes (2000), “Democracy, Anti-Democracy, and the Canon,” Constitutional
Commentary 17:295-319, 302.

Leaan NC, Governor Aycock on “the Negro Problem,” available at
http://www.learnnc.org/l p/editions/nchist-newsouth/4408 (last visited March 24, 2014).

“A Tar Heal Travesty,” Washington Post, August 16, 2013, p. A16.

Economic Policy Institute (2013), “Ongoing Joblessness in North Carolina,” Issue Brief No.
359, May 16.

Education Week and the Editorial Projects in Education Research Center, Diplomas Count —
Second Chances: Turnout Dropouts into Graduates, June 6, 2013.

Lumina Foundation, “A Stronger North Carolina through Higher Education,” June 2013.

Steven J. Rosenstone and John Mark Hansen (1993), Mobilization, Participation and Democracy
in America, Macmillan. Sidney Verba, Kay Lehman Schlozman, and Henry E. Brady (1995).

Voice and Equality: Civic Volunteerism in American Poalitics, Harvard University Press. Rachel
Milstein Sondheimer and Donald P. Green (2010).

“Using Experiments to Estimate the Effects of Education on Voter Turnout,” American Journal
of Political Science 54:174-89.

47



Sidney Verba, Kay Lehman Schlozman, and Henry E. Brady (1995), Voice and Equality: Civic
Volunteerismin American Politics, Cambridge, MA: Harvard University Press.

The League of Women V oters Education Fund web site, vote411.org, available at
http://www.vote411.org/search-by-topic?topics_tid%5B%5D=60#£.U0QV PgldVhl (last
visited April 9, 2014).

Schott Foundation for Public Education, The Urgency of Now, Cambridge, MA, 2012 report
using data from the U.S. Department of Education’s National Center for Education Statistics.

Lisa Schur, Todd Shields, Douglas Kruse, and Kay Schriner (2002), “Enabling Democracy:
Disability and Voter Turnout,” Political Research Quarterly 55:167-90.

Pauline K. Brennan and Cassia Spohn (2008), “Race/Ethnicity and Sentencing Outcomes among
Drug Offendersin North Carolina,” Journal of Contemporary Criminal Justice 24:371-98.

Frank R. Baumgartner and Derek Epp, “North Carolina Traffic Stop Statistics Analysis,” Final
Report to the North Carolina Advocates for Justice Task Force on Racial and Ethnic Bias,
February 1, 2012.

Prison Policy Initiative, “North Carolina,” available at
http://www.prisonpolicy.org/articles/northcarolina.html (last visited March 25, 2014).

Christopher Uggen, Sarah Shannon, and Jeff Manza, (2012), “State-Level Estimates of Felon
Disenfranchisement in the United States, 2010,” report for The Sentencing Project,
Washington, DC.

Jeff Manza and Christopher Uggen (2006), Locked Out: Felon Disenfranchisement and
American Democracy, New York, NY: Oxford University Press.

Erika Wood and Rachel Bloom (2008), De Facto Disenfranchisement, American Civil Liberties
Union and Brennan Center for Justice.

The Henry J. Kaiser Family Foundation, “State Hedth Facts,” available at
http://kff.org/other/state-indicator/poverty-rate-by-raceethnicity/ (last visited March 25,
2014).

Milton C. Jordan (1989), “Black Legidators. From Political Novelty to Political Force,” North
Carolina Insight December: 40-58.

Daniel P. Tokgji (2008), “Representation and Raceblindness. The Story of Shaw v. Reno,” in
Race Law Sories, ed. Rachel F. Moran and Devon W. Carbado. New York, NY: Foundation
Press.

David Rice, “Hispanic Legislators May Be Pacesetters,” Winston-Salem (NC) Journal,
December 13, 2002.

Rene R. Rocha, Caroline J. Tolbert, Daniel C. Bowen, and Christopher J. Clark (2010), “Race
and Turnout: Does Descriptive Representation in State Legidatures Increase Minority
Voting?,” Political Research Quarterly 63:890-907;

Kenny J. Whitby (2007) “The Effect of Black Descriptive Representation on Black Electoral
Turnout in the 2004 Elections,” Social Science Quarterly 88:1010-23.

Keith G. Bentele and Erin E. O'Brien (2013), “Jim Crow 2.0? Why States Consider and Adopt
Restrictive Voter Access Policies,” Perspectives on Politics 11:1088-116.

48



R. Michael Alvarez, Dustin Beckett, and Charles Stewart 111 (2012), “Voting Technology, V ote-
by-Mail, and Residual Votes in California, 1990-2010,” Political Research Quarterly
66:658-70.

Martha Kropf (2013), “North Carolina Election Reform Ten Y ears After the Help America Vote
Act,” Election Law Journal 12:179-89.

Charles Stewart 111 (2010), “Losing Votes by Mail,” NYU Journal of Legislation and Public
Policy 13:573-602.

Gary D. Roberton, “N.C. Counties Reduce Early Voting Hours for Primary,” The (Elizabeth
City) Daily Advance, February 27, 2014.

Michael Biesecker, “McCrory Not Familiar with All of Bill He's to Sign,” The (Raleigh)
News & Observer, July 27, 2013.

Mark Binder, “Precincts Versus Early Voting Locations,” August 13, 2013, WRAL
<http://www.wral.com/precincts-versus-early-voting-locations/12772554/>

Lorraine C. Minnite (2010), The Myth of Voter Fraud, Cornell University Press.

Ray Christensen and Thomas J. Schultz (forthcoming), “Identifying Election Fraud Using
Orphan and Low Propensity Voters,” American Politics Research.

Annalise Frank, “Voter ID Turnsinto ‘Voter Suppression,” Says Legidative Black Caucus,” The
News & Observer, Under the Dome blog, July 24, 2013 (last visited March 28, 2014).

WRAL, “Elections Changes Advance in Senate.” http://www.wral.com/elections-changes-
advance-in-senate/12693772/

Cases
Shelby County v. Holder, 570 U.S. __ (2013).
Thornburg v. Gingles, 478 U.S. 30, 47 (1986).

Government Documents
N.C. Const. art VI, 8§ 2.
Senate Committee on the Judiciary, S. Rep. 417, 97th Cong., 2nd Sess. (1982).

Achievement Gaps. How Black and White Students in Public Schools Perform in Mathematics
and Reading on the National Assessment of Educational Progress, 2014, U.S. Department of
Education. Achievement Gaps: How Hispanic and White Sudents in Public Schools Perform
in Mathematics and Reading on the National Assessment of Educational Progress, 2014,
U.S. Department of Education.

State Board of Education, Department of Public Instruction, Data Report, 2011-2012, March 15,
2013. Figure D5.

49



State Board of Education, Department of Public Instruction, Consolidated Data Report, 2011-
2012, March 15, 2013. Figure S11.

North Carolina Department of Health and Human Services, “Racia and Ethnic Health
Disparitiesin North Carolina: 2010 Report Card,” June 2010.

“North Carolina Vital Health Facts. Population and Hedth Data by Race and Ethnicity,”
available at http://www.schs.state.nc.us/schs/pdf/NCPopHealthDatabyRaceEthDec2012. pdf
(last visited March 28, 2014).

U.S. Census Bureau, Geographic Mobility: 2012 to 2013, available at
http://www.census.gov/hhes/migration/data/cps/cps2013.html

Other
Election Law Blog entry, July 25, 2013. < http://electionlawblog.org/?p=53461>

Lawyers Committee for Civil Rights under Laws, “Voting Rights Act: Objections and
Observers,” available at http://www.lawyerscommittee.org/projects/section 5/ (last visited
March 25, 2014).

votingrights.news21.com.

“Voting Rights in North Carolina 1982-2006,” a report of RenewtheVRA.org prepared by staff
a the University of North Carolina Center for Civil Rights, available at
http://www.protectcivilrights.org/pdf/voting/NorthCarolinaVRA.pdf (last visited March 24,
2014).

50



